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The concern of the “Spoliation of Evidence”is an important changes and 
improve of modern procedural, the evidence proved model and system which 
constructed by the Civil Procedure Law generates uncertain legal risk: Given the 
facts of the case are not always clear and fair, evidence probative force has 
become the key factor about the justice. Traditional burden of proof allocation 
rules can help resolve the coordination between the parties’ rights and claims, but 
the litigation system that "who claim who proof" does not circumvent validity 
issues of the evidence gathering.  
As early as 1722, the British throne court has established the basic spirit of 
the regulation to the Spoliation of Evidence, but so far, the scholars from various 
countries even still no consensus on the concept of Spoliation of Evidence, there 
has diverse understanding to the connotation and extension of the Spoliation of 
Evidence, this situation makes there still have a number of theoretical issues need 
further study.  
The China "Civil Law" and some Judicial interpretation initially established 
the basic principles and content of the Spoliation of Evidence, clear the main 
range of the subject, behavior, legal consequences and penalties of the Spoliation 
of Evidence, basically build a prototype system the Spoliation of Evidence. But 
from the aspect of the behavioral regulation and litigation management, our 
current legislative provisions relating to the Spoliation of Evidence is still too 
vague, cannot have a good effect of regulation and guidance.  
This paper start from the discussion of the concept, make the 
contradistinction between the common law and civil law system, analyzed the 
Elements and legal consequences of the Spoliation of Evidence. And then, 
summarized the China's current legal provisions concerning the Spoliation of 
Evidence, pointing out the problem should to be solved at present, and provide 
the corresponding countermeasures and suggestions, in hope to improve our legal 
system. 
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条规定的拒绝提供书证、第 441 条规定的拒绝核对笔迹、第 444 条规定的拒
绝接受讯问、第 453 条规定的妨碍书证使用等。日本《民事诉讼法》第 208







                                                             
① The intentional destruction, mutilation, alteration or concealment of evidence, usu, a document. If proved 
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